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and therefore I think that the rule of construction requires that the legislature 
shall be taken to have used it in that sense. 1 Tucker Com., p. 13 ; Endlich on 
Statutes, sees. 3, 127. See also Waite on Fraudulent Conveyances, sees. 317, 408, 
445. 

In Johnston v. Gill, 27 Gratt, 587, 592, Judge Staples says of the statute : 

" This provision excludes all inquiry into the motives and circumstances of the 
grantor; it adopts the views of Judge Stanard in Hutchison v. Kelly, 1 Rob. 
131 [and, he might have added, in Hunters v. Waite, 3 Gratt. 25], and of Ch. 
Kent in Reade v. Livingston, 3 John Ch. R. 481, 500, that if the grantor be in- 
debted at the time of the voluntary settlement, it is presumed to be fraudulent in 
respect to such debts ; and no circumstances will permit those debts to be affected 
by the settlement, or repel the legal presumption of fraud. The effect of the 
statute is to disable the debtor from making any voluntary settlement of his estate 
to stand in the way of his creditors whose debts were contracted at the time." 

It must be borne in mind that the " circumstances " here referred to are such 
as surrounded the grantor at the time of the execution of the deed, not such as 
may have arisen subsequently. The true rule is thus clearly stated in Hageman 
v. Buchanan, 45 N. J. Bq. 292, 14 Am. St. Rep. 732, 733 : 

"Neither the motive which induced the deed, nor the solvency of the grantor 
at the time of its execution, nor any other circumstances which might bear upon 
the bona fides of the parties to the conveyance, is important." 

2. I am further of opinion that a deed which is voidable merely — which is 
merely constructively fraudulent — may be rendered valid by matter ex post facto, 
and will be allowed to stand as security for what is justly due to the grantee, or 
for advances made subsequently to its execution. Henderson v. Hunton 26 Gratt. 
826, 934, et seq, and cases cited ; Huston v. Cantril, 11 Leigh 142 ; Waite Fraud. 
Conv. sec. 192, etc. 

3. I am further of opinion that in the case of a conveyance merely voluntary, 
where the evidence shows an entire absence of any fraudulent intent, if the gran- 
tee (before the creditors of the grantor bring suit or take any steps to set aside the 
conveyance) restore the property to the grantor, or in good faith pay bona fide 
debts of the grantor, or if the grantee make an advancement or loan to the grantor 
so closely connected with the original conveyance by time or by circumstances as 
to make it probable that the latter was an inducement to the former, equity will 
hold the grantee acquitted, in whole or in part, accordingly as the property re- 
stored, or the debt paid, or the advancement or loan, is greater or less than the 
original gift. I think that this follows as a necessary consequence from the princi- 
ple above laid down. See the cases cited in Henderson v. Hunton, supra, at p. 
934, et seq. ; see also Hutchins v. Sprague, 4. N. H. 477 ; Huston v. Cantril, supra. 



Extraterritorial Servioe op Process. — In Boiler v. Holly, 20 Sup. Ct. 410, 
February 26, 1900, it was held by the Supreme Court of the United States that 
personal service on non-residents, outside of the jurisdiction of the court, may be 
sufficient in a suit brought to foreclose a lien upon land within the State ; but it was 
also held, that five days' notice to a non-resident defendant, where four days of 
constant traveling was necessary to reach the court, was insufficient. 

Mr. Justice Brown in delivering the opinion of the court stated the question in 
dispute to be " whether a notice served upon the plaintiff in Rockingham county, 
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Virginia, December 30, 1890, to appear in Limestone county, Texas, on January 
5, 1891, to answer the foreclosure suit, is due process of law within the meaning of 
the Fourteenth Amendment." 

In discussing this question, he said : " That a man is entitled to some notice 
before he can be deprived of his liberty or property, is an axiom of the law to 
which no citation of authority would give additional weight ; but upon the question 
of the length of such notice there is a singular dearth of judicial decision. It is 
manifest that the requirement of notice would be of no value whatever, unless 
such notice was reasonable and adequate for the purpose. .... What shall be 
deemed a reasonable notice admits of considerable doubt. In the case of a witness 
subpoena, the command of the writ is that the party served shall lay aside all his 
business and excuses, and make his way to the court with the utmost dispatch, or 
at least present himself upon the return-day of the writ. An ordinary summons, 
however, to answer the suit of a private individual, contemplates that the party 
served may have other business of equal or greater importance engaging his, atten- 
tion, or may require time for the retainer of counsel and the preparation of his 
defense 

" While, as before stated, there is but little in the way of judicial authority upon 
the question, in the statutes of the several States regulating proceedings against 
absent and non-resident defendants there is a consensus of opinion which is entitled 
to great weight, in passing upon the question of the reasonableness of such notice." 

After detailing the provisions of many State statutes the opinion concludes : 
" Without undertaking to determine what is a reasonable notice to non-residents, 
we are of opinion under the circumstances of this case, and considering the distance 
between the place of service and the place of return, that five days was not reason- 
able notice or due process of law." 

Of course this case does not in any way weaken the general principle that "A 
personal judgment based solely on extraterritorial service, the defendant not being 
domiciled within the jurisdiction, is to be regarded. .... as internationally 
invalid. One State cannot in this way obtain jurisdiction of a person domiciled 
in another State. And the averment in the original record of service may be 
impeached or explained by parol in the domestic court." Wharton on Conflict of 
Laws, sec. 649 ; Freeman on Judgments, sec. 588. 

A case declaring this principle is Bwchoffv. Wethered, 9 Wall. 812, in which 
the court treated as "simply null" a judgment rendered in the Common Pleas, 
Westminster, against a person in the United States without any service of process 
on him, or any notice of the suit other than a personal one served on him in this 
country. A leading case to the same effect is Pennoyer vs. Neff, 95 U. S. 723. 
The cases are numberless. 

The principle referred to is not always recognized in the legislation of other 
countries. The Common Law Procedure Act of 1852 (15 and 16 Vict., Chap. 76, 
sees. 18 and 19), conferred on the English courts jurisdiction against non-resident 
British subjects, and against alien non-residents, where the cause of action arose 
in England, and it provided for extraterritorial service of process. After this 
enactment, an English court [Schibdy v. Westenholtz (1870) Law Reports, 6 Q. B. 
155] found itself much embarrassed in construing a similar French statute. It 
appeared that the Tribuual of Commerce of Caen, a French court, had rendered a 
personal judgment against an Englishman living in London after service on him 
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pursuant to the French law. The English court was urged that a refusal to 
uphold the judgment would practically discredit the English statute. But, 
though much pressed by this argument, it held that the judgment could not be 
enforced. It would not even say that the judgment could be sustained if the 
defendant was living in France when he contracted the obligation. 

There are Canada statutes corresponding with that of England. One of these is 
in force in Ontario (Eevised Statutes of Ontario 1877, p. 620), and many judg- 
ments have been given under it against residents Of the United States on service of 
process in the United States. These judgments have always been considered 
invalid by American courts. One of them was involved in McEwan v. Zimmer, 
38 Mich. 765. Judge Cooley, delivering the opinion, said : " We had not sup- 
posed until this suit was brought that such a jurisdiction could be seriously con- 
tended for. The rule laid down by Judge Story in his Conflict of Laws has been 
supposed to be of universal acceptance, that no sovereignty can extend its process 
beyond its own territorial limits, to subject either person or property to its judi- 
cial decisions. Every extension of authority of this sort, beyond this limit, is a 
mere nullity and incapable of binding such persons or property in other tribunals.' ' 

To the same effect are Smith v. Grady, 68 Wis. 215, and Shepard v. Wright, 
112 N. Y. 582. In spite of such legislation as has been mentioned, the principle 
that invalidates personal judgments upon extraterritorial service, seems to be of 
almost universal practical application. Some have thought that it should be 
modified. A writer in the London Law Magazine (November, 1880), in an article 
on "Assumed Jurisdiction over Non-resident Aliens," argues for international 
treaties dealing with the subjeet. X. 



